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documentation supporting the banking
entity’s determination that the fund is
not a covered fund pursuant to one or
more of those exclusions;

(3) For each seeding vehicle described
in §255.10(c)(12)(1) or (iii) of subpart C
that will become a registered invest-
ment company or SEC-regulated busi-
ness development company, a written
plan documenting the banking entity’s
determination that the seeding vehicle
will become a registered investment
company or SEC-regulated business de-
velopment company; the period of time
during which the vehicle will operate
as a seeding vehicle; and the banking
entity’s plan to market the vehicle to
third-party investors and convert it
into a registered investment company
or SEC-regulated business development
company within the time period speci-
fied in §255.12(a)(2)(1)(B) of subpart C;

(4) For any banking entity that is, or
is controlled directly or indirectly by a
banking entity that is, located in or or-
ganized under the laws of the United
States or of any State, if the aggregate
amount of ownership interests in for-
eign public funds that are described in
§255.10(c)(1) of subpart C owned by such
banking entity (including ownership
interests owned by any affiliate that is
controlled directly or indirectly by a
banking entity that is located in or or-
ganized under the laws of the United
States or of any State) exceeds $50 mil-
lion at the end of two or more consecu-
tive calendar quarters, beginning with
the next succeeding calendar quarter,
documentation of the value of the own-
ership interests owned by the banking
entity (and such affiliates) in each for-
eign public fund and each jurisdiction
in which any such foreign public fund
is organized, calculated as of the end of
each calendar quarter, which docu-
mentation must continue until the
banking entity’s aggregate amount of
ownership interests in foreign public
funds is below $50 million for two con-
secutive calendar quarters; and

(5) For purposes of paragraph (e)(4) of
this section, a U.S. branch, agency, or
subsidiary of a foreign banking entity
is located in the United States; how-
ever, the foreign bank that operates or
controls that branch, agency, or sub-
sidiary is not considered to be located
in the United States solely by virtue of
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operating or controlling the TU.S.
branch, agency, or subsidiary.

(f) Simplified programs for less active
banking entities—(1) Banking entities
with no covered activities. A banking en-
tity that does not engage in activities
or investments pursuant to subpart B
or subpart C (other than trading activi-
ties permitted pursuant to §255.6(a) of
subpart B) may satisfy the require-
ments of this section by establishing
the required compliance program prior
to becoming engaged in such activities
or making such investments (other
than trading activities permitted pur-
suant to §255.6(a) of subpart B).

(2) Banking entities with modest activi-
ties. A banking entity with total con-
solidated assets of $10 billion or less as
reported on December 31 of the pre-
vious two calendar years that engages
in activities or investments pursuant
to subpart B or subpart C (other than
trading activities permitted under
§2565.6(a) of subpart B) may satisfy the
requirements of this section by includ-
ing in its existing compliance policies
and procedures appropriate references
to the requirements of section 13 of the
BHC Act and this part and adjustments
as appropriate given the activities,
size, scope and complexity of the bank-
ing entity.

§255.21 Termination of activities or in-
vestments; penalties for violations.

(a) Any banking entity that engages
in an activity or makes an investment
in violation of section 13 of the BHC
Act or this part, or acts in a manner
that functions as an evasion of the re-
quirements of section 13 of the BHC
Act or this part, including through an
abuse of any activity or investment
permitted under subparts B or C, or
otherwise violates the restrictions and
requirements of section 13 of the BHC
Act or this part, shall, upon discovery,
promptly terminate the activity and,
as relevant, dispose of the investment.

(b) Whenever the SEC finds reason-
able cause to believe any banking enti-
ty has engaged in an activity or made
an investment in violation of section 13
of the BHC Act or this part, or engaged
in any activity or made any invest-
ment that functions as an evasion of
the requirements of section 13 of the
BHC Act or this part, the SEC may
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take any action permitted by law to
enforce compliance with section 13 of
the BHC Act and this part, including
directing the banking entity to re-
strict, limit, or terminate any or all
activities under this part and dispose
of any investment.

APPENDIX A TO PART 255—REPORTING
AND RECORDKEEPING REQUIREMENTS
FOR COVERED TRADING ACTIVITIES

I. PURPOSE

a. This appendix sets forth reporting and
recordkeeping requirements that certain
banking entities must satisfy in connection
with the restrictions on proprietary trading
set forth in subpart B (‘‘proprietary trading
restrictions’). Pursuant to §255.20(d), this
appendix generally applies to a banking enti-
ty that, together with its affiliates and sub-
sidiaries, has significant trading assets and
liabilities. These entities are required to i)
furnish periodic reports to the SEC regarding
a variety of quantitative measurements of
their covered trading activities, which vary
depending on the scope and size of covered
trading activities, and (ii) create and main-
tain records documenting the preparation
and content of these reports. The require-
ments of this appendix must be incorporated
into the banking entity’s internal compli-
ance program under §255.20 and Appendix B.

b. The purpose of this appendix is to assist
banking entities and the SEC in:

(i) Better understanding and evaluating
the scope, type, and profile of the banking
entity’s covered trading activities;

(ii) Monitoring the banking entity’s cov-
ered trading activities;

(iii) Identifying covered trading activities
that warrant further review or examination
by the banking entity to verify compliance
with the proprietary trading restrictions;

(iv) Evaluating whether the covered trad-
ing activities of trading desks engaged in
market making-related activities subject to
§255.4(b) are consistent with the require-
ments governing permitted market making-
related activities;

(v) Evaluating whether the covered trading
activities of trading desks that are engaged
in permitted trading activity subject to
§§255.4, 255.5, or 255.6(a)-(b) (i.e., underwriting
and market making-related related activity,
risk-mitigating hedging, or trading in cer-
tain government obligations) are consistent
with the requirement that such activity not
result, directly or indirectly, in a material
exposure to high-risk assets or high-risk
trading strategies;

(vi) Identifying the profile of particular
covered trading activities of the banking en-
tity, and the individual trading desks of the
banking entity, to help establish the appro-
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priate frequency and scope of examination
by the SEC of such activities; and

(vii) Assessing and addressing the risks as-
sociated with the banking entity’s covered
trading activities.

c. The quantitative measurements that
must be furnished pursuant to this appendix
are not intended to serve as a dispositive tool
for the identification of permissible or im-
permissible activities.

d. In order to allow banking entities and
the Agencies to evaluate the effectiveness of
these metrics, banking entities must collect
and report these metrics for all trading
desks beginning on the dates established in
§255.20 of the final rule. The Agencies will re-
view the data collected and revise this col-
lection requirement as appropriate based on
a review of the data collected prior to Sep-
tember 30, 2015.

e. In addition to the quantitative measure-
ments required in this appendix, a banking
entity may need to develop and implement
other quantitative measurements in order to
effectively monitor its covered trading ac-
tivities for compliance with section 13 of the
BHC Act and this part and to have an effec-
tive compliance program, as required by
§255.20 and Appendix B to this part. The ef-
fectiveness of particular quantitative meas-
urements may differ based on the profile of
the banking entity’s businesses in general
and, more specifically, of the particular
trading desk, including types of instruments
traded, trading activities and strategies, and
history and experience (e.g., whether the
trading desk is an established, successful
market maker or a new entrant to a com-
petitive market). In all cases, banking enti-
ties must ensure that they have robust
measures in place to identify and monitor
the risks taken in their trading activities, to
ensure that the activities are within risk tol-
erances established by the banking entity,
and to monitor and examine for compliance
with the proprietary trading restrictions in
this part.

f. On an ongoing basis, banking entities
must carefully monitor, review, and evaluate
all furnished quantitative measurements, as
well as any others that they choose to utilize
in order to maintain compliance with sec-
tion 13 of the BHC Act and this part. All
measurement results that indicate a height-
ened risk of impermissible proprietary trad-
ing, including with respect to otherwise-per-
mitted activities under §§255.4 through
2565.6(a) and (b), or that result in a material
exposure to high-risk assets or high-risk
trading strategies, must be escalated within
the banking entity for review, further anal-
ysis, explanation to the SEC, and remedi-
ation, where appropriate. The quantitative
measurements discussed in this appendix
should be helpful to banking entities in iden-
tifying and managing the risks related to
their covered trading activities.
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